INTRODUCTION
The quality of health care and its effects on patient care are priority concerns in today' s highly regulated and ever changing health care delivery system. A hospital is a multi-care facility, integrating all aspects of patient care, and operating as a profit making entity. 1 Hospitals hold themselves out to be health care providers, and patients rely on these entities to provide appropriate care. Many hospitals advertise and market their equipment, services, staff, and physicians. A hospital has a duty to ensure that its physicians abide by proper patient care standards. When a patient does not select his or her physician before entering the hospital, the patient must trust that the hospital has assembled a competent staff that can and will perform the procedure properly. In such circumstances, a hospital has a stronger role in ensuring patient safety and care.
The future ofhospitalliability may involve accountability for physicians who fail to obtain informed consent from their patients and who work primarily within the walls of the hospital. Informed consent is an important aspect of patient care and is an evolving cause of action in medical malpractice liability. A majority of hospitals already assert some control over the informed consent process, by way of policies and procedures, forms, compliance with standards set by the Joint Commission on Accreditation of Healthcare Organizations (JCAHO), and by hiring physicians to perform procedures that require informed consent. Hospital control over the conduct of its staff or physicians is a consideration for liability. 2 If courts decide to expand certain theories of liability, hospitals will have to be aware of the potential for legal responsibility.
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The doctrine of informed consent could be expanded to include hospital liability for the actions of nonemployee physicians when such physicians are determined to be agents of the hospital by ostensible authority or by the establishment of a nondelegable duty on behalf of the hospital. Courts may take the position that by making hospitals responsible for a portion of the informed consent process when a procedure is performed by a physician who works mainly within the walls of the hospital, a hospital will provide higher quality patient care and confidence throughout the patient population.
Patients do not generally choose their radiologist, anesthesiologist, pathologist, or emergency room physician. These physicians are hired to perform their duties within the hospital, whether in servant/agent relationships or as independent contractors. This lack of patient autonomy, in selecting a physician, may be recognized by courts as a foundation for imposing a duty on hospitals in order to compensate for the decline in patient control. Patient autonomy and self-determination are th~ founding principles of informed consent. As these principles are reduced in strength by patients not being able to select physicians for specialty procedures or emergency care, hospitals may be held more accountable by the legal system.
On August 28, 2002, the Pennsylvania Supreme Court, in a split decision, drew a fine line concerning hospital liability for lack of informed consent. 3 In a case of first impression, Valles v. Albert Einstein Medical Center, the court held that "as a matter of law, a medical facility lacks the control over the manner in which the physician performs his duty to obtain informed consent so as to render the facility vicariously liable." 4 The court reasoned that a "medical facility cannot maintain control over this aspect of the physician-patient relationship." 5 However, Justice Nigro, dissenting in Valles, reasoned that the informed consent procedure can be viewed as within the scope of the physician's employment because the underlying procedure cannot be performed without it. 6 Informed consent acts as a prerequisite and is not severable from the procedure. 7 As long as the procedure is within the scope of the physician's employment, the informed consent to conduct the procedure must also be included in that scope. The dissent's view reflects realities in today's health care delivery system. This note will discuss the background and evolution of hospital liability related to the doctrine of corporate liability and the history of informed consent. It will analyze the Valles decision, explore the theories of nondelegable duty and ostensible agency authority, and examine emergency room physician and hospital liability, the hospital's involvement in the informed 3 consent process, and patients' reliance on hospitals. Public policy, costs, and the effects on patient care will also be reviewed. Finally, the note will discuss the possibility of a hospital being held liable for failure to obtain informed consent under the theories of agency, non-delegable duty, corporate liability, and voluntary assumption of duty. Liability involving hospitals has evolved over time. In the early 1900s, hospitals were not liable for any acts of malpractice committed by their physicians or nurses because of their charitable status. 8 As hospitals became more like businesses, this immunity ceased to exist, 9 and hospitals became liable for the negligent acts of their employees. 10 However, because physicians were independent contractors, liability still did not attach to hospitals for the physicians' negligent acts. With the passage of time, hospital liability has expanded and hospitals have become more accountable to their patients under the doctrine of corporate liability . 11 The doctrine of corporate liability was first recognized in the landni.ark case of Darling v. Charleston Community Memorial Hospital, in which the court held that a duty of care was owed to the patient by the hospital independent from the duty owed by a private physician. 12 The court reasoned that the idea a hospital does not treat the patients or does not act through its physicians and staff is no longer accurate. 13 ''Under the doctrine of hospital corporate liability, a hospital has a nondelegable, direct duty to provide adequate care to all of its patients." 14 The duty does not derive from the respondeat superior theory or the principal-agent theory ''because the hospital's liability flows directly from the hospital to its patients." 15 Because the hospital owes a direct duty to the patient, the injured patient does not have to establish negligence on the part of a third party. Hospital 17 The court recognized the aforementioned duties and held that a hospital is liable when it "fails to uphold the proper standard of care owed [to] its patient." 18 A patient must demonstrate that the "hospital had actual or constructive knowledge of the defect or procedures which created the harm" and that the hospital's negligence was a "substantial factor in bringing about the harm." 19 Justice Flaherty, dissenting in Thompson, asserted that hospitals should not be the "guarantors of the quality of care" provided by a physician who is an independent contractor. 20 He asserted that this extension of liability would be expanded beyond the hospital and into the corporate business world and that all businesses could be held responsible for the acts of independent contractors. 21 Justice Flaherty reasoned that this extension of liability would impose detrimental financial burdens on corporations, including hospitals. 22 Traditionally, informed consent has been the sole responsibility of the physician and hospitals have been exempt from liability in this area. 23 The main purpose of an action in informed consent is to protect individual autonomy (including the right to choose or decide) and bodily integrity. Prior to Canterbury, the point of reference was the "physician standard" or the custom of the medical community. 27 Canterbury injected a new "reasonable patient" standard into the informed consent doctrine. The measurement was an objective one considering the "degree of care which a reasonably prudent person would have exercised under the same or similar circumstances."28 The court declared that the standard is set by law and is not one that physicians may or may not choose to impose upon themselves. 29 The jurisdictions in the United States are evenly split on the two standards, with about half still utilizing the traditional physician-centered standard. 30 Some commentators have asserted that the reasonable patient standard does a better job of protecting individual autonomy? 1 Another transformation of the doctrine of informed consent is the theory under which an action is brought. At common law, the action was rooted in the theories of battery or contract (breach of contract or breach of patient/physician fiduciary relationship). 32 Pennsylvania is the only state that still requires an action in battery. 33 The majority of jurisdictions base the action on a negligence theory. 34 The main elements necessary to establish an 25 38 A radiology resident obtained written informed consent from Valles for the procedure to be performed by the radiologist, Dr. Allen. The written consent did not include the risk of renal damage or alternatives to the procedure. Dr. Allen stated that it was his routine practice to inform the patient that the dye from the aortogram might damage the kidneys. Following the procedure, Valles's kidney function worsened and he subsequently went into renal failure. 39 The appellant asserted that the hospital was liable because it was responsible for the intentional torts of its employee-physicians under the principle of respondeat superior and the hospital had "an obligation to oversee all persons who practice[ d) medicine within its walls." 40 Therefore, appellant reasoned that the ''hospital as an employer and health care provider in its own right maintain[ed] a right of control in the relationship sufficient to justify the imposition of liability.'>4 1 Appellee AEMC contended that the responsibility 35 of informed consent rested solely with the physician performing the procedure and that this duty was non-delegable. 42 The court addressed the issue of whether a hospital could be vicariously liable for an employee-physician's failure to obtain informed consent as a matter of law. 43 Finding that the hospital was not liable, the court reasoned that even if it assumed "arguendo., that Dr. Allen was an employee of the hospital, "a battery which results from a lack of informed consent is not the type of action that occurs within the scope of employment.
•>44 The court noted that it did not want to disrupt the patient-physician relationship with an element of control by the hospital and stated the idea was "improvident and unworkable . ., 45 Justice Nigro dissented and reasoned that in an action brought under vicarious liability, an employee's conduct is within the scope of employment for purposes of vicarious liability if:
(1) it is of a kind and nature that the employee is employed to perform; (2) it occurs within the authorized time and space limits of the employment; (3) it is actuated at least in part by a purpose to serve the employer; and (4) the use of force is expected by the employer and then force is intentionally used against another. 46 According to the dissent's view, the aortogram was a radiology procedure that Dr. Allen was employed by AEMC to perform. 47 The aortogram could not be performed without obtaining informed consent from the patient. If the aortogram was within the radiologist's scope of employment, then the informed consent must also be included in that scope. Accordingly, Justice Nigro asserted that it is well-established in Pennsylvania that informed consent is a prerequisite to any surgery or operative procedure. 48 The Valles court did not decide whether the radiologist was an employee, agent, or independent contractor. The exact employment status of ' It has long been the law in Pennsylvania that a physician must obtain informed consent from a patient before performing a surgical or operative procedure.").
INDIANA HEAL1H LAw REV1BW
[Vol. 1:253 a physician to a hospital can make a difference in the outcome of a legal action with respect to hospital liability. When a physician is found to be an independent contractor of the hospital, and not an employee or agent, the hospital is generally not liable for the physician's "professional judgment" unless the hospital was negligent in selecting the physician or asserted control over the physician's activities. 49 ill. ExCEP110NS TO THE AGING INDEPENDENT CONTRACI'OR DEFENSE Labels placed on physicians by contracts or relationships are not dispositive. 50 Under circumstances ''where the hospital retains control over the time, method, and manner of treating patients, the .hospital may be held responsible for the physician's actions. Identification of the physician as an independent contractor in the physician's contract with the hospital is not controlling. " 51 One of the well-recognized exceptions to non-liability for independent contractors includes the ''nondelegable duty" theory. 52 This theory ''provides that an employer such as a health care institution can be held liable for the negligence of an independent contractor performing certain 'nondelegable' duties which are imposed on the employer by statute, contract, charter, or common law." 53 In Simmons v. Tuomey Regional Medical Center, the South Carolina Supreme Court held that a non-delegable duty was correctly imposed by the appellate court on the hospital for the negligence of an emergency room physician. 55 The court looked at other industries 'and relationships that possessed a non-delegable duty and concluded that a hospital owed a nondelegable duty to provide competent emergency care to its patients. S6 The court noted that the holding was not limited to emergency room physicians, but it was limited to "situations in which a patient seeks services at the hospital as an institution, and is treated by a physician who reasonably appears to be a hospital employee." 57 Similarly, in Jackson v. Power, the Alaska Supreme Court held ''that a general acute care hospital's duty to provide physicians for emergency I'OOm care is non-delegable. " 58 The court also compared the hospital with other industries that have non-delegable duties and reasoned that pubic policy mandates the same protection in an emergency room. 59 The court stated, "[W]e simply cannot fathom why liability should depend upon the technical employment status of the emergency room physician who treats the patient. It is the hospital's duty to provide the physiCian, which it may do through any means at its disposal.'t60 , Jackson was later superceded in part by a 1997 Alaska statute declaring immunity to hospitals for negligent acts or omissions of emergency room physicians who are independent contractors and not employees, as long as the hospital provides notice of the physicians' employment status. 61 Corporate liability has evolved to diminish the effects of the independent contractor defense. The court in Urban v. Spohn Hospital held that a hospital could be liable for its own negligence involved in the informed consent process. 63 The plaintiff informed hospital personnel several times that she did not want a certain procedure and had not consented to it. Nevertheless, the procedure was performed. The treating physician was not informed by the hospital personnel ofthe patient's wishes. 64 The court stated, "We cannot say as a matter of law that merely because the physician is ultimately responsible for obtaining consent for medical procedures, that a hospital is therefore totally insulated from liability for all acts relating to such procedures."65
Similarly, the Supreme Court of Kentucky in Keel v. St. Elizabeth Medical Center noted "incidentally" that the hospital had a duty of informed consent because the Kentucky statute places the duty upon "health care providers." 66 In Keel, the court was referring to the duty of hospital personnel to obtain informed consent prior to performing a CT scan ordered by the patient's physician. 67
In addition to Urban and Keel, the Pennsylvania Superior Court in Friter v. Jolab Corp. held that the hospital could be liable for failing to obtain informed consent with regard to investigational studies. 68 The court reasoned that because the hospital assumed an independent duty to obtain informed consent, and because the hospital intended the patient ''to come in contact with a foreign substance by way of the investigational study, there is no reason why the hospital should not be held liable under an informed consent cause of action." 69 The court's holding was narrowly drawn to relate only to informed consent of investigational or research type studies; however, the reasoning may be susceptible to broad application in the future.
Despite the aforementioned cases, courts generally are reluctant to impose any form of liability on a hospital for the failed informed consent of a procedure. Other courts have rejected the Urban court reasoning, and some 71 The historical mentality has been that hospitals do not practice medicine and therefore should not be held accountable for obtaining informed consent. 72 Chief Justice Compton of the Alaska Supreme Court agreed, stating, "Hospitals do not practice medicine independently of the individuals they employ." 73 However, he contended that Alaska's statute, which uses the term "health care provider," meant to "impose some responsibility on hospitals to obtain patients' informed consent" and that a hospital should be liable for failing to obtain informed consent when an employee performs a procedure ordered by an independent physician. 74 Justice Compton noted that the statute imposes a duty for the hospital to make sure patients are informed, either by directing the treating physician or by taking their own initiative. 75 He suggested a hospital would be in compliance with this duty by documentation in the patient's medical record or chart. 76 Even though the Urban, Keel, and Friter courts currently represent the minority view, they may be the beginning of a trend to expand the liability of informed consent outside the physician-patient relationship. The dynamic relationship between a physician and patient has traditionally been one of the leading reasons for not extending liability for informed consent. In 1972, the Rhode Island Supreme Court defined the relationship as a "one-on-one affair.'m The Valles court was worried about disrupting this "individualized relationship." 78 However, the court did not attach any significance to the fact that a resident obtained the initial informed consent and the radiologist subsequently added to it. 79 This dynamic relationship may be slowly deteriorating in today' s fast paced, technically advanced delivery of health care. [Vol. 1:253
Other courts have found hospitals liable for independent contractors under theories of vicarious liability. 80 Hospitals have been held accountable for negligence involving emergency room physicians utilizing apparent or ostensible agency authority. 81 The reasoning behind the ostensible agency exception is that hospitals hold themselves out as providing emergency services, and the patients do not know which personnel are employees and which are independent contractors. 82 The patients rely on the hospital to provide emergency care, not the individual physician. The theory of ostensible agency "applies when a patient comes to a hospital and the hospital selects a doctor to serve the patient. The doctor has apparent authority to bind the hospital because a patient may reasonably assume that a doctor selected by the hospital is an agent of the hospital." 83 The non-delegable duty and the ostensible agency theories could very easily be applied to all physicians who conduct virtually all of their work within the walls of the hospital. Similar to Jackson, the Pennsylvania Supreme Court in Valles could have inquired as to whether the hospital had One who represents that another is his servant or other agent and thereby causes a third person justifiably to rely upon the care or skill of such apparent agent is subject to liability to the third person for harm caused by the lack of care or skill of the one appearing to be a servant or other agent as if he were such. REsTATEMENT (SECOND) OF AGENCY: REilANCE UPON CARE OR SKilL OF APPARENT SERVANT OR OTHER AGENT § 267 (1958) . See alsotheRestatement(Second) ofTortssection429, which describes an employer's liability for independent contractors as follows:
One who employs an independent contractor to perform services for another which are accepted in the reasonable belief that the services are being rendered by the employer or by his servants, is subject to liability for physical harm caused by the negligence of the contractor in supplying such services, to the same extent as though the employer were supplying them himself or by his servants. Nev. 1996) . "By furnishing a physician to a patient without a prior relationship with the physician, the hospital is deemed to represent that the physician is its employee and asks the patient to accept the physician based upon its reputation and not that of the physician. (1) [W]hether a patient entrusted herself to the hospital, (2) whether the hospital selected the doctor to serve the patient, (3) whether a patient reasonably believed the doctor was an employee or agent of the hospital, and ( 4) whether the patient was put on notice that a doctor was an independent contractor. Schlotfeldt, 910 P.2d at 275. provisions in its by-laws to provide radiology services, whether a state statute required acute care hospitals to provide radiology services, and whether the hospital adhered to the JCAHO standards to find a nondelegable duty on behalf of the hospital. 84 Once a nondelegable duty is established for the radiology services, the duty would have to include the informed consent because of the immutable rule that the services cannot be performed without such consent. Radiologists obtain informed consent from patients daily in the "procedure-oriented nature" of their practice area. 85 A radiologist is very similar to the emergency room physician because the vast majority of patients do not personally choose or know the radiologist prior to a procedure.
Similar to the nondelegable duty, the ostensible agency theory is directly applicable to radiologists. The theory was upheld against a hospital for the negligence of a radiologist, who was an independent contractor, in Jennison v. Providence St. Vincent Medical Center. 86 The court reasoned that the "[h]ospital held itself out as providing radiology services to the public" and the patient did not have actual knowledge that the radiologist was a nonemployee, thus satisfying the two elements of ostensible or apparent agency. 87 Similarly, the Supreme Court of Ohio held a hospital liable under the doctrine of agency by estoppel. 88 The court stated that a hospital could be held accountable for the ''negligence of independent medical practitioners ... if it holds itself out to the public as a provider of medical services and in the absence of notice or knowledge to the contrary, the patient looks to the hospital, as opposed to the individual practitioner, to provide competent medical care." 89 A hospital can attempt to avoid this liability by informing the patient of the exact relationship it has with the physician. 90 providing notice of physicians' independent contractor status, training staff to refer to physicians as independent and private, posting signs in hospital that state physicians are independent contractors and not employees of the hospital, 91 brochures, avoiding advertising with possessive nouns when referring to physicians, not permitting physicians to use the hospital name unless acting as an agent, not providing billing for the physicians, avoiding financial arrangements with physicians, not allowing clothing or name tags worn by physician to state the hospital's name, and disclosing upon the patient's entrance to the emergency room that there are independent doctors available from which the patient can select. 92 In Churkey v. Rustia, the plaintiff had signed an informed consent form provided by the hospital which stated that she understood the hospital used independently-contracted physicians to perform anesthesia and radiology services. 93 The form also stated that the "physicians are not employees" of the hospital. 94 The court held that the physician was not an agent of the hospital and that the plaintiff presented no evidence that the hospital held the physician out as its agent. 95 The court also stated that if the "patient knew or should have known that the defendant physician was an independent contractor, then the hospital is not liable." 96 By informing the patient of the physician's independent contractor status, the reliance aspect of ostensible authority was 91 . See ALASKA STAT. § 09.65.096(a) (Michie 1997), which requires notice by the hospitals to avoid civil liability of emergency room physicians who are independent contractors. The notice requirement must meet the following criteria: "(1) be posted conspicuously in all admitting areas of the hospital; (2) consist of a sign at least two feet high and two feet wide, with print at least two inches high; (3) be published at least annually in a newspaper of general circulation in the area;" and (4) describes what language should be included and the physical form it should take. Id. eliminated because the patient had knowledge that the physician was not an employee of the hospital. To the contrary, the South Carolina Supreme Court, in Simmons, noted that a hospital would "not be allowed to escape liability by giving last-minute notice of independent-contractor practitioners through admission forms or emergency room signs. " 97 The court further reasoned that a hospital could be held liable under an agency theory or a nondelegable duty theory for negligent acts of emergency room physicians. 98 All of the above-mentioned, assertive efforts to promote awareness of the physician's employment status would be better expended if they were used to improve patient care and safety. If patients are faced with a constant barrage of advertising, information, or paperwork to sign concerning how the physicians are not employees of the hospital, patients may suspect that the hospital does not have confidence in the physicians' skills or that the hospital does not support or endorse the physicians working within its facility. On the other hand, one could argue that a hospital promoting the awareness of physicians' employment status would actually be supplying patients with beneficial information that is relevant to their care and well-being.
Nevertheless, many patients are very ill or seriously injured (e.g., emergency room patients) and come to the hospital for care, not a lecture on how the hospital wants to escape being held accountable for the negligent acts of the physicians working primarily within its walls. Accordingly, it has been held that a patient is under no duty to inquire about the employment status of a physician when the patient seeks medical treatment from the hospital. 99 Patients are often not in a clear, cognitive state of mind when ill or seeking treatment and may not be able to absorb or decipher the information given to them regarding the physician's employment relationship with the hospital. Patients do not need the extra burden of deciding what physician to choose when having a radiologic procedure, undergoing anesthesia, or entering an emergency room.
Actions based on the theory of ostensible agency have been successfully brought against hospitals for negligent acts of radiologists, anesthesiologists, pathologists, and even surgeons when the patient chose the physician because the physician was on the hospital staff. 100 The ostensible agency theory could be expanded to encompass the informed consent process for any procedure performed by the above-mentioned physicians and emergency room physicians because courts have already included negligent acts under the theory.
In today' s health care delivery system, the sacred relationship between a physician and his or her patient is more of an illusion than a reality. "Obtaining informed consent requires time for discussion. As physicians feel increased pressure to see more patients, particularly in the managed care setting, full disclosure and open discussion is less likely to occur." 101 In the Valles case, the informed consent procedure does not appear to create a relationship between the radiologist and the patient, let alone an individualized connection, as the court contends. The main reason the Pennsylvania Supreme Court refused to extend liability to the hospital was not that the responsibility rested solely on the physician, but that informed consent was not within the scope of employment. 102 The dissent in Valles provided a very persuasive argument to the contrary. Other jurisdictions may agree with the dissent and conclude that informed consent is an essential part of the radiologist's daily responsibilities; therefore, it is apparent that informed consent is within the scope of his or her employment.
In many cases, the relationship between the patient and physician does not exist prior to the procedure. The procedures involving radiologists are an excellent example of this. "[T]he patient-radiologist relationship tends to be brief and episodic, so that radiologists may not feel comfortable discussing the risks and complications of their procedures with the patient." 103 In addition, the radiologist may not be aware of the alternatives of treatment that are not radiologic in nature; therefore, he or she may not be able to adequately inform the patient. 104 The radiologist example defeats the argument set forth in Kelly v. Methodist, that ''by virtue of his relationship with the patient, the physician is in the best position to know the patient's medical history and to evaluate and explain the risks of a particular operation in light of the particular medical history. " 105 The physician who orders a radiologic procedure is required to explain the other alternatives to the patient; 106 however, the ordering physician may not know all of the risks associated with the radiologic procedure and thus will not be able to adequately inform the patient about the procedure. Despite any obligation on the ordering physician to provide alternatives or information to his or her patient, the legal responsibility of informed consent has traditionally been placed on the radiologist's shoulders. Because the radiologist is primarily responsible for obtaining informed consent, the individualized relationship noted in Valles often does not exist, especially when a patient does not select the physician performing the procedure (e.g., a radiologist, anesthesiologist, or emergency room physician).
In addition, physicians are not the only individuals performing procedures which require informed consent. Hospital personnel (e.g., nurses, ER techs, radiologic technologists, and other medical professionals) are also obtaining informed consent. A hospital may be held liable for the negligent acts of its employees under the theory of respondeat superior. 107 Less inquiry is required into the hospital's role in an employee's negligent act compared to its role in an independent physician's negligent act. In either case, hospitals need to be aware of the potential liability that may result from involvement in the informed consent procedure.
IV. VOLUNTARY ASSUMPTION OF DUTY BY INCREMENTS OF CONTROL
Hospitals are taking on more responsibility and exerting more control over patient care than they have in the past. Government funded regulations, the structure of health care networks, and the proliferation of medical malpractice litigation have led to less autonomy of the physician and an increase in control of patient care by the hospital. 108 Along with this increase in control, hospitals' liability has expanded for negligent acts of their physicians.109 This new acquisition of control can be depicted as an assumption of duty. Under tort law, "a defendant may voluntarily assume a duty by affrrmative conduct which would not exist in the absence of such conduct." 110 By exerting some control over the informed consent process, hospitals could be characterized as assuming a duty to properly inform patients prior to procedures. One aspect of control, although minimal, is the promulgation of policies and procedures for informed consent. Adopting policies and procedures alone will not generally create hospital accountability.
In Kelly, the Superior Court of Pennsylvania rejected appellant's claim that the hospital's adoption of a policy requiring physicians to obtain informed consent was a voluntary assumption of duty to ensure informed consent occurred. 111 The court reasoned, "It is highly unlikely the hospital, in adopting its rule requiring that a written consent form be signed, intended to assume a duty greater than that imposed by law." 112 The court also noted, "It was not intended to shift the burden of obtaining informed consent from the physician 107 . See Robin Frye Bond, Respondeat Superior, 1 HEALTH L. PRAC. GUIDE § 1:4 (2002). Liability will be imposed on the "healthcare provider for acts of its employees that are committed while performing within the scope of their employment." ld. to the hospital nor does it obligate the hospital to guarantee a patient tenders informed consent. " 113 However, the decision was based on a battery theory for informed consent, 114 and one has to contemplate whether the court would have reached the same result if Pennsylvania had adopted a negligence standard for informed consent, as the majority of states have done.
Similarly, the Supreme Judicial Court of Maine refused to recognize the theory of corporate liability in a cause of action against a hospital for failing to enact regulations or policies that controlled the actions of independent physicians. 115 The court stated, ''There exist serious and unanswered public policy questions regarding the wisdom of requiring hospitals to control the medical judgments and actions of independent physicians practicing within their facilities." 116 The court mentioned public policy inquiries of patient safety, quality of care, welfare of the public, and economic considerations. 117 Even though formulating policies and procedures alone are ordinarily not enough to impose liability, doing so may become a factor in evaluating the amount of control a hospital exerts toward informed consent. "A hospital has a duty to its patients to use reasonable care in formulating the policies, procedures, rules, bylaws, etc., by which its medical staff and nonphysician personnel will be govemed." 118 "Some courts have recognized a duty to use due care in enforcing such policies and procedures and in ensuring that they are not violated." 119 A hospital can be liable for a breach of either of the above duties if it is the proximate cause of the patient's injury. 120 Hospitals have been held liable for failing to enforce policies, failing to implement proper policies, and for enacting deficient protocols. The Oregon Court of Appeals imposed liability on a hospital for the omission of a policy or protocol governing verification of a central line placement when a patient was transferred from the operating room to the Post Anesthesia Care Unit (PACU). 121 The hospital had a written nursing policy regarding non-urgent line placement outside the surgical area. The policy contained information stating that only credentialed physicians can insert a central line and that a chest x-ray is required for line verification. However, the hospital did not have a written or oral policy regarding the course of action that is to be taken once the x-ray is reviewed by a radiologist. 122 The clinical imaging manager conceded in her testimony that in relaying the results of a chest x-ray, the radiologist could potentially call up to five different people with the central line placement results and no written documentation was mandated once someone received the telephone call from the radiologist. 123 Thus, the results may have never reached the inquiring physician and were not documented anywhere. The lack of a policy to control what happened after the central line verification was negligence on behalf of the hospital. 124 Similarly, the Pennsylvania Superior Court reasoned that hospitals could be held accountable for establishing deficient standards. 125 The court stated, "If the hospital itself (through its official committee on infection control) adopts a substandard rule for changing intravenous catheter sites, then it may be liable in its corporate capacity." 126
A. Assertion of Control by Compliance with JCAHO Standards
The majority of hospitals formulate policies and procedures pursuant to JCAHO guidelines. JCAHO is a voluntary independent accrediting body for hospitals; however, accreditation by JCAHO is required for Medicare and Medicaid reimbursement and recognition under most state licensing requirements. 127 JCAHO has been considered evidence of the standard of care by many courts in determining whether a hospital has been negligent. Arguably, an acceptable policy would designate one person or position that would always receive the call and be responsible for documentation of the results in a specified area of the chart.
124 [Vol. 1:253 failure to comply with such standards is not negligence per se, but may be evidence of negligence on behalf of the hospital. 129 JCAHO guidelines can also be reviewed along with institutional protocols to determine a hospital's duty to its patientsY 0 JCAHO has established standards for informed consent. The standard set forth is, "Before obtaining informed consent, the risks, benefits, and potential complications associated with procedures are discussed with the patient and family." TX.5.2.1 adds, "Alternative options are considered."m The intent of these standards is that "[p ]atients receive adequate information to participate in care decisions and provide informed consent." 132 JCAHO provides examples of evidence of administering these standards, including interviews with patients, interviews with clinical staff, informed consent policies, and documentation in medical records. 133 By adhering to the JCAHO standards, the hospital has exerted some control (even though it may be depicted as minor) over the informed consent process. The hospital's compliance with and enforcement of JCAHO standards may be viewed by courts as voluntarily assuming a duty to ensure patients are informed prior to procedures.
B. Another Element of Control-Informed Consent Forms
Hospitals are interjecting a control element into the informed consent procedure by creating consent forms to be used by physicians and hospital personnel. A recent study concerning informed consent forms was published in the Archives ofSurgery. 134 The study involved an analysis of 540 informed enforce policy that had been enacted pursuant to JCAHO standards).
129 135 Out of all of the forms, 62.9% were for specific purposes, 32.9% were general forms, and 4.2% were used for a series of procedures or were not classified. 136
The authors' conclusion was that the majority of the consent forms did not meet accepted standards (i.e., statutes, JCAHO standards; and commonly accepted professional standards) of informed consent or patient-physician interactions. 137 Ideally, well-designed forms should "foster the use and retention of meaningful information and enhance the quality of patient-physician interactions," 138 thus benefiting patient care. In order to avoid liability, consent forms should contain the following minimum content elements: (1) the nature of the procedure, (2) the risks involved, (3) the benefits of procedure, and (4) the altematives. 139 Informed consent forms can be advantageous because they "provide valuable information to which the patient can refer, they provide information about some specific set of risks and benefits, and they provide concrete evidence that some information was transmitted to, and some assent obtained from, the patient." 140 On the other hand, forms are ''frequently written in great detail and use medical and legal terminology far beyond the capacity of many patients." 141 Thus, the forms can be a hindrance to the informed consent procedure. Hospitals developing forms need to be mindful of the terminology used and what information needs to be conveyed for a specific procedure. By creating forms, hospitals may greatly benefit patient care, but in the process, they are exerting a control element into the informed consent procedure. Development of forms may add weight to the liability theory of voluntary assumption of duty on behalf of the hospital.
As technology advances, informed consent forms may be replaced by computerized interactive devices, such as CD-ROMs or computer based training modules that explain a procedure, provide possible alternatives and risks, and then attain the patient's understanding of the information provided.142 Computerized devices would have to be installed by the hospital and physicians, working solely within the hospital, would use these devices to inform their patients about procedures. In this future scenario, a hospital would be the main source of informed consent-by developing or purchasing these electronic devices and installing them within the hospital network system. Hence, the already atrophying physician-patient relationship would [Vol. 1:253 be almost nonexistent. This future vision, however, may contribute to better patient protection and better choices by the patient, thus positively affecting the quality of patient care and decreasing the potential for malpractice claims.
Hospitals also have a due diligence duty to avoid causing harm. 143 A hospital can breach this duty ''by any legally harmful act or omission which might have been foreseen and avoided, especially when the person injured is one for whose safety and protection the defendant was at the time under some special obligation to act with due foresight." 144 By hospitals becoming involved in the informed consent process through JCAHO standards, policies and procedures, promulgation of forms, or future computerized devices, it is foreseeable that a person could be injured by negligent acts of a physician, working primarily within the walls of the hospital, during the informed consent procedure.
V. APPEARANCE AS A PATIENT CARE PROVIDER THROUGH ADVERTISING AND MARKETING Today, hospitals are holding themselves out as patient care providers. The Darling court, in 1965, abandoned charitable immunity and adopted corporate liability for hospitals, noting that hospitals "do far more than furnish facilities for treatment." 145 The court reasoned that hospitals employ large staffs, including physicians, nurses, interns, administration, and manual workers, in addition to charging patients for care and taking legal action to collect upon outstanding debts. 146 The hospital's larger function is even more apparent today. "As an industry, hospitals spend enormous amounts of money advertising in an effort to compete with each other for the health care dollar, thereby inducing the public to rely on them in their time of medical need. " 147 Justice Waller, writing for the majority in Simmons, described the modem hospital agenda as follows:
Today, hospitals compete aggressively in providing the latest medical technology and the best facilities, as well as in attracting patients and physicians who will funnel patients to them . . . . Like any business dependent upon attracting individual people as customers, hospitals in the aggregate spend billions to advertise their facilities and services in a variety of media, from newspapers and billboards to television and the Internet. 149 Advertising and marketing campaigns have significant effects on a patient's reliance on a health care provider. In Clark v. Southview, the Supreme Court of Ohio concluded that through its advertising and marketing, the hospital held itself out as having the "latest technology and equipment" and as being able to "handle all major medical emergencies." 150 The plaintiff demonstrated reliance through her pre-emergency request to go to the defendant hospital in the event of an emergency, which required her to travel a farther distance than if she had chosen another hospital. 151 A hospital's marketing and advertising of technology and physicians impacts the way patients make their medical decisions. By using such marketing techniques, hospitals are endorsing the physicians that are associated with the hospital. Patients who look to the hospital in order to select a physician, such as a radiologist, anesthesiologist, emergency room physician, and occasionally a surgeon, trust the hospital's judgment of its physicians. Accordingly, in Bing v. Thunig, the high court of New York reasoned, ''Certainly, the person who avails himself of 'hospital facilities' expects that the hospital will attempt to cure him, not that it [sic] nurses or other employees will act on their own responsibility." 152 The public's increased reliance on the hospital leads to the greater likelihood of liability. 153 Reliance may be viewed as a form of dependency. A relationship that is characterized as involving dependency and disparity of power gives way to a fiduciary obligation or responsibility. 154 These relationships ''require heightened standards of good faith, honesty, and trust on the part of the fiduciary." 155 Hospitals may be viewed by the courts as establish-ing fiduciary relationships with patients who come to the hospital for medical treatment and tnist that the hospital will cure them.
Public policy plays an important role in the accountability of heath care actors and entities: "Public policy dictates that the public has every right to assume and expect that the hospital is the medical provider it purports to be." 156 The image of the hospital as protecting the public has shifted to a business-like image largely because the hospital is a profit making corporation, whi~h has its own interests in mind. "ff]he basis of hospital liability analysis was once that protecting the hospital benefitted [sic] the public as a whole, the focus is shifting to the expectations of the public and the individual patient, who is .to be protected at the hospital's expense."m Commentators contend .that public policy necessitates accountability on the hospital's distributive role as edging closer to a strict liability theory. 158 Why should informed consent be treated differently than other medical malpractice actions involving a physician and a hospital? Under the doctrine of corporate liability, hospitals have a duty to supervise physicians and pro-. mulgate policies and procedures-both are involved in the procedure of informed consent. The sacred physician-patient relationship in Valles is rarely present with the physicians whO work primarily within the walls of the hospital, and the main goals of informed consent, patient autonomy, and selfdetermination may actually be better protected if the hospital plays a role in the informed consent procedure. 159 Imposing the duty of informed consent on a hospital can be viewed as advantageous in several ways. First, the hospital is the logical nexus for ensuring that informed consent is obtained from a patient. Some physicians are unwilling to acquire a patient's informed consent in the hospital setting, and the hospital will now have the incentive to pursue informed consent. 160 Second, the current trend in other areas of the law is that courts are more willing to find that hospitals have increased obligations to supervise staff, hire competent personnel, and to create appropriate policies and procedures 160. FuRRow ET AL, supra note 33, at 339. Historically, as medicine has advanced, physicians have become more and more dependent on hospitals for the diagnostic. and therapeutic services that only they can provide. See Dallon, supra note 127, at 601. regarding patient care. 161 Third, courts are becoming less deferential to physicians because delivery of health care is viewed more as a team concept and hospitals are vital support in the care of a patient. 162 Lastly, the hospital and its administration have the responsibility to ensure completeness of records for reimbursement and monitoring of health care. Written consent forms aid in the completeness of recOrds even though some may contend the forms only provide "bureaucratic formality." 163 It has been asserted that the hospital is in the "best position to monitor conduct within its walls, to enforce adherence to policies, and to provide a source of compensation to injured patients." 164 If hospitals eventually become susceptible for the failed informed consent of the physicians whose work is conducted virtually exclusively' within its walls, both healthcare costs and patient care could be affected. If hospitals do not plan accordingly to insulate themselves from liability, the costs of litigation would most likely be passed on· to' the patients. 165 Accordingly, Justice Flaherty, in Thompson, was concerned about costs and proclaimed the corporate liability doctrine (establishing a direct duty owed by the hospital to the patient) was a "deep pocket theory of liability, placing financial burdens upon hospitals for the actions of persons who are not even their· own employees." 166 · It has been noted, however, that informed decision tiwdng actually could improve health care cost containment because a more informed patient may choose the less expensive procedure. 167 Patients today realize the financial incentives and pressures involved in providing health care. In addition, patients have many niore resources today to educate themselves about different procedures and alternatives.
Vl. CoNCLUSION
Today's hospital is a health care provider and cannot hold itself out as a multi-service facility providing any and all care a patient may need without eventually assuming all of the responsibilities and risks that come along with offering this type of service. The dynamic physician-patient relationship is 161 not as individualized as it has been in the past, and if theories of non-delegable duty, agency, corporate liability or voluntary assumption of duty are extended, the hospital may find itself in a position of accountability for the informed consent procedure.
In order to decrease potential liability and increase quality of care, hospitals must proactively collaborate with physicians, who work primarily within such facilities, to develop a better system of obtaining informed consent. Additionally, hospitals should ensure that physicians are current on education and new information affecting their specialty fields and require hospital personnel to understand their role in the informed consent procedure. Thus, through the efforts of the hospital, communication will improve between everyone involved, the risk of liability will decrease, and ultimately patient care will be enhanced.
